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"Whether woman has an equal natural right with man to 
exercise the right of suffrage and to fill public offices, whether 
the same avenues to employment should be open to her as to 
the opposite sex, are questions of which we do not now intend 
to speak. Neither do we propose to say anything concerning 
the rights of single women, as such. Our present purpose is 
merely to discuss, in a general way, the pecuniary relations 
which grow out of the marriage state, especially as they are 
affected by recent legislation in the United States. 

The subject itself is of such importance and of such general 
interest, affecting as it does the happiness of so large a class of 
society, as to render it worthy of the most serious attention. 
A very large proportion of the unfortunate differences between 
husband and wife, many of which ultimately become the sub- 
jects of judicial investigation ending in separation or divorce, 
but a much greater number of which are never known to the 
world at large, owing to the natural unwillingness of the par- 
ties immediately concerned to expose their domestic difficulties 
to public view, have had their origin, directly or indirectly, in 
the inequality of the laws regulating the pecuniary relations 
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during the marriage state. Moreover, within a recent period 
a change so radical and complete has been made in the legis- 
lation affecting these relations in many of the States of the 
Union, that we may well feel some curiosity in seeking for the 
reasons which have induced an overturn of laws -that have 
existed for so long a time without material alteration as have 
those concerning the property rights of married women. For it 
is not the system of a day which has been overthrown, but one 
which dates as far back, at least, as the reign of Edward IV. 

In all legislation upon this subject the great question is, how 
adequately to secure and protect the interests of those women 
who are unfortunate enough to have improvident, rapacious, 
or intemperate husbands, and at the same time to avoid the 
introduction of an element of discord between those who are 
more happily situated. In discussing the topic, we propose, 
first, to give a brief sketch of the various systems of legislation 
relating to the matter under consideration ; secondly, to state 
the substance of the principal changes made in the United 
States ; thirdly, to answer the objections which have been 
made to any change ; and, finally, to suggest some imperfec- 
tions and deficiencies in the laws regulating the subject as 
they now stand. 

The systems of legislation which regulate the enjoyment of 
property during the marriage state, and which determine its 
devolution when coverture* is ended, may be divided into two 
grand divisions ; one based upon the unity of husband and 
wife, and the other recognizing them as more or less distinct 
persons. The fundamental idea of the common law of Eng- 
land and the United States upon this subject is, that husband 
and wife are but one, and that one, as a caustic modern orator 
has expressed it, the husband. By the theory or fiction of the 
law, " the very being or legal existence of the woman is sus- 
pended during coverture." It is to be observed, however, that 
this union is only a civil union, for the wife is answerable sep- 
arately in criminal prosecutions, except in respect to some 

* Husband and wife are one person in law ; the legal existence of the woman is 
incorporated into that of the husband, under whose wing, protection, and cover she 
performs everything, and is therefore called in our law French a feme covert, and her 
condition during her marriage is called her coverture. 1 Bl. Com. 442. 
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inferior crimes where she is screened by her husband on the 
supposition of being under constraint. By marriage all the 
personal property the woman has at the time of the contract, 
and all she subsequently acquires, becomes, under the common 
law, in the absence of any ante-nuptial agreement to the con- 
trary, her husband's absolutely. Her choses in action, that is 
to say, that property which is not in her actual possession, but 
which she may recover in an action at law, also become his, if 
reduced to possession during coverture. He is entitled to the 
rents and profits of her real estate as long as the marriage re- 
lation subsists, and if she has inheritable issue, and he survives 
her, to a life estate in all her lands. 

The corresponding obligations on the part of the husband 
are, first, a liability for all the ante-nuptial debts of the wife, 
and, secondly, to maintain her and furnish her with necessaries 
suited to his degree and her station in life. If she survives 
him, she is entitled to a life interest in one third part of all the 
real estate of which he was seized during coverture ; and if he 
dies intestate, to one third part of his personal estate absolutely, 
or, if there are no children, to one half. She may bar herself 
of dower by accepting before marriage a jointure made in lien, 
thereof, or, after the death of her husband, by assenting to a 
provision in his will intended as a substitute for it. In England 
the alienage or treason of the husband, and both in England 
and the United States the wife's elopement and living in adul- 
tery,* or a divorce a vinculo matrimonii, also deprive her of 
dower. She might also in England bar herself by levying a 
fine, or suffering a common recovery, (peculiar modes of con- 
veyance now abolished,) as, since the statute 3 & 4 Wm. IV., 
ch. 74, she may bar herself by joining in a deed with her hus- 
band to a third party. Since the English Dower Act of 1834, 
the husband there has a still more absolute control over his 
real property, and the wife may be deprived of dower without 
any act or fault of her own. 

In the United States until quite recently she had substan- 
tially the same rights as in England prior to the Dower Act of 

* In New York and Massachusetts, however, dower is not barred by elopement 
and adultery, unless followed by a divorce. Reynolds v, Reynolds, 24 Wend. 193 ; 
Lakin v. Lakin, 2 Allen, 45. 
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1834, except in Louisiana, Texas, and California, where her 
property rights and liabilities approximated more nearly to 
those enjoyed in France, or the other countries of Europe 
"where the system of communio bonorum prevails. 

As a consequence of this theoretical unity, and the absorp- 
tion of the personality of the wife into that of the husband, 
she could make no contracts, either with her husband or with 
third persons, which would be binding on herself ; she could 
neither sue nor be sued, and even -when she lived apart from 
her husband with his consent, and had a separate maintenance 
secured to her by deed, she could not be sued in an action at 
law, even for necessaries. 

The systems of legislation which recognize a personality in 
the wife, as respects property, distinct from that of her hus- 
band, may be divided into three : the dotal, the separate prop- 
erty system, and that of the community of goods. Under the 
Roman or civil law the property of the woman was divided 
into two portions, the dotal and the paraphernal. The first 
was the property brought by the wife to her husband to defray 
the expenses of the marriage state. The property in this still 
remained in the wife, but the husband had the control of it for 
the purpose of providing for the expenses of the household. 
The principal he was bound to restore to the woman or her 
legal representatives when the marriage relation was dissolved. 
To secure its restitution, she had a general lien upon all his 
property, and even had a preference over creditors of a prior 
date. The paraphernal property belonged to the wife exclu- 
sively, and was under her sole administration. The Roman 
law still prevails in Italy, and by ante-nuptial agreement par- 
ties in Prance may bring themselves under its provisions. 

Under the separate property system neither husband nor wife 
has any ownership in the goods or estate the other possesses at 
the time of marriage, or afterwards acquires. The husband, 
however, is the legal manager or administrator of all that por- 
tion of the wife's property of which she has not expressly re- 
served to herself the control. This administration may be 
withdrawn from him by the wife or by the law. But if this is 
done, he is not obliged to render any account of the income of 
the property, as it is presumed that he has expended it for her 
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or for the expenses of the household. At the dissolution of 
the marriage by death or otherwise, each party, or his or her 
representatives, takes the part he or she possessed at the time 
of the marriage, the husband rendering an account of his ad- 
ministration. This general system prevails in Russia (since 
1833), in some parts of Prussia, in Austria, in the grand-duchy 
of Saxe-Weimar, in the marquisate of Brandenburg, and in 
Switzerland.* 

The system of community of goods admits of three subdi- 
visions: the universal community (communautS universelle), 
the community of movables and acquests (communaute' des 
meubles et d 'acquits), and that of gains or acquests (commu- 
naute d' acquits). By the first, all the property, movable and 
immovable, (to borrow the terms of the foreign law corre- 
sponding nearly to the English personal and real,) owned by 
either party at the time of marriage, or afterwards acquired, is 
thrown into the common stock, of which the husband is the 
administrator. At the death of husband or wife, his or her 
heirs and the survivor divide the property between them, after 
paying the debts of the community, in equal proportions. This 
mode of the community system prevails in Holland, in some 
parts of Russia and Germany, and in Neufch&tel. 

By the second (communaute" des meubles et d' acquits), all 
the movable property that each of the parties possesses before 
marriage, and all of this character acquired during coverture, 
including in this the income and profits of the movable prop- 
erty, form part of the community. All the immovable prop- 
erty acquired during coverture by either party by onerous title 
(d titre onSreux), i. e. for which a valuable consideration of 
some sort is paid, also belongs to the community. The im- 
movable property accruing during coverture to either husband 
or wife by gratuitous title (d titre gratuit), that is, for which 
no consideration is paid, (e. g. that acquired by descent, de- 
vise, <fec.,) remains the separate property of each. The com- 
munity is liable for all the debts chargeable upon the income 
or affecting the acquisitions, and for the movable debts (detles 
mobilieres) of either husband or wife. The husband has the 

* Odier, Control de Manage, Vol. I. pp. 20 - 22. 
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administration of the community property ; but if the wife can 
prove some loss experienced by his fault, she can have the 
property divided by instituting a suit in the proper court, and 
the administration of her share intrusted to herself. At the 
dissolution of marriage by the death pf either party, the prop- 
erty of the community is divided between the survivor and the 
representatives of the deceased. This mode prevails in France, 
in the absence of any ante-nuptial agreement, in Scotland, with 
some modifications, in the duchy of Hesse-Darmstadt, and in 
most of Switzerland. 

The most restricted form of the community is that where 
there is merely a partnership in the gains or acquests (jsociitS 
aV acquets). Under this form both husband and wife retain for 
their separate property all the movable or immovable property 
owned by either before marriage, and all which they acquire 
during marriage by the sale or exchange of any portion of this, 
and all coming to either of them by gratuitous title. The in- 
come of both kinds of property, the acquisitions made by the 
labor or savings of either during marriage, and the profits of 
trade or business carried on jointly or separately, belong to 
the community. This property is managed by the husband, 
and divided at the termination of coverture as in the other 
modes of the system ; and this form prevails in Bavaria, in the 
electorate of Hesse, in the duchy of Nassau, and in Spain.* 

From this brief outline of the various systems of legislation 
upon this subject, it will be seen that they all, except the com- 
mon law, recognize the wife as possessing, in a greater or less 
degree, so far as property rights are concerned, a legal exist- 
ence separate from that of the husband. The common law is, 
then, sui generis. In seeking to render that moral and social 
unity which is, or should be, the distinguishing characteristic 
of the marriage relation more complete, by merging the per- 
sonality of the wife in that of the husband, it differs from all 
other systems of legislation, and is absolutely unique. 

It would be difficult to assign with precision and certainty 
the cause of this peculiarity of the common law. Some 
have attempted to derive its origin from the feudal system ; 

* Odier, Control de Manage, Vol. I. pp. 13 - 19. 
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and it is certain that many of the disabilities to which women 
in general were and are subject may be deduced from feudal 
principles. Under this system it was sought to render the whole 
power of the state available for warlike purposes, and but im- 
perfect property rights were allowed to those who were dis- 
qualified from performing military duty. Hence males were 
preferred to females in the succession to estates, and women, 
children, and professed monks, being incapable of bearing arms 
and rendering personal service, could not succeed to a genuine 
feud. The extravagant and chivalric respect accorded to 
woman socially, which finds its characteristic expression in 
the romances, poems, and love-ditties of the feudal period, op- 
erated, and may have been intended, as a sort of compensation 
for this deprivation of civil rights. It is not, however, so easy 
to trace to the same source the disabilities of married as distin- 
guished from single women under the common law ; for they 
did not exist, at least to not nearly so great an extent, in 
some parts of Europe, where the feudal system, even in a 
rigorous form, prevailed. But whatever may have been the 
origin of this peculiarity of the common law, when it had once 
been established there was no disposition to exchange it for 
the milder doctrines of the civil law. The old lawyers of the 
common law of England regarded with jealousy the civilians 
and their system of jurisprudence. They saw nothing unjust, 
or unsuited to the exigencies of society in these somewhat 
severe doctrines concerning the rights of married women. 
Blackstone, writing in a later age, but endeavoring to exalt 
the common as compared with the civil law, expressed their 
ideas upon this subject when he declared, at the close of the 
chapter in his Commentaries on Husband and Wife, " that 
even the disabilities which the wife lies under are for the most 
part intended for her protection and benefit ; so great a favorite 
is the female sex of the laws of England." 

But some of the editors of his Commentaries and some of 
the English judges have not regarded the law upon this subject 
with so much favor. Lord Mansfield, in particular, endeavored 
to modify the strict rules of the common law, and adapt it to 
the wants of modern society. Especially was this the case in 
regard to the liability of married women in certain circum- 
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stances upon their contracts. In the celebrated case of Corbett 
v. Poelnitz (1 Term Rep. 5), he held that a married woman 
living apart from her husband, by deed of separation mutually 
executed, and having a large and competent maintenance se- 
cured to her, beyond the control of her husband, might contract 
and sue and be sued at law as a single woman. He held, sub- 
stantially, that, the reason of the law ceasing, the law itself 
must cease, and that, as the usages of society alter, the law 
must adapt itself to the various situations of mankind. Mr. 
Justice Buller, speaking of this case a few years afterwards, 
declared that the points there decided were " founded in good 
sense, and adapted to the transactions, the understanding, and 
the welfare of mankind." Yet this guarded and qualified de- 
cision was considered, like some others of the same eminent 
judge, as an attempt to import the doctrines of equity, that is, 
of equity in its technical sense, into the common law, and was 
doubted from the first, then indirectly attacked, and finally de- 
cisively overruled by the twelve judges in Marshall v. Rutton 
(8 Term Rep. 545), after the fullest argument, the court going 
back some three hundred years to fortify their opinion by the 
declaration of Littleton, that husband and wife are but one 
person in law. 

In 1857 an attempt was made in England to change the law 
upon this subject by direct legislation. In that and the pre- 
ceding year petitions were presented to both houses of Parlia- 
ment, asking for some alteration in the laws respecting the 
property of married women. These petitions were signed by 
about twenty-four thousand persons. One of them, to which 
about two thousand signatures were attached, embracing some 
of the most eminent names in English literature, — such as 
Mrs. Browning, Mrs. Jameson, Mrs. Howitt, Miss Martineau, 
Mrs. Gaskell, and others, — was presented in March, 1856, 
to the House of Lords by Lord Brougham, and to the House 
of Commons by Sir Erskine Perry. At about the same time 
the Law Amendment Society made a Report upon the Laws 
relating to the Property of Married Women, tracing briefly 
the history of the English law iipon this subject, and contrast- 
ing it with that of France, of Germany, of Scotland, and the 
United States, and with the doctrines of the courts of equity, 
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and recommending some changes in the existing law. These 
recommendations were embraced under seven heads, and were 
afterwards incorporated into the Married Woman's Property- 
Act of 1857. This, although pressed with distinguished ardor 
by that veteran reformer, Lord Brougham, was lost. A clause, 
however, was introduced into the new Divorce Bill, passed in 
1858, securing to married women who had been deserted by 
their husbands their own earnings and savings. This is the 
extent of English legislation upon this subject up to the present 
time. Nolumus leges Anglice mutare seems to be the motto 
of English judges and legislators. 

Although the English legislators, taking no lesson from the 
progress that has been made in almost all other branches of 
the law, have thus refused to change or modify in any essen- 
tial particulars the law upon this point as it stood in the time 
of Littleton, yet it is admitted, even by the opponents of 
change, that many cases of distressing hardship and incon- 
venience might arise, and indeed have arisen, under it. A 
husband might die the next week after marriage, and all the 
personal property he received by his wife might be bequeathed 
to his illegitimate children, and she be immediately reduced 
from affluence to poverty. A dissolute husband might so con- 
duct himself as to make his house unfit for his wife to live in, 
and yet retain all of her fortune. The wife might earn a 
competent maintenance by the profits of a trade, or, as in the 
case of Mrs, Norton, who has published her wrongs to the 
world,* by her pen, and yet her husband take it all, and 
reduce her to live upon the barest pittance. These cases, 
and others of a similar character, would, perhaps, have long 
since induced some modification of the law, if the courts of 
equity had not stepped in to abate its rigors. As these courts 
adopted their doctrines upon this subject from the civil law, 
which, as we have seen, differed radically from the common 
law, it may easily be conceived that the legal and equitable 
(technically speaking) conclusions were often widely at vari- 
ance. Thus, while at law a gift to the wife was a gift to the 
husband, in equity land or personal property might be given 

* English Laws for Women in the Nineteenth Century. By C. Noeton. Lon- 
don. 1854. 8vo. pp. 188. Printed for Private Circulation. 
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to a married woman for her separate use, even without the in- 
tervention of a trustee. At law, the wife could not ordinarily 
sue or be sued ; in equity, she might sue even her own hus- 
band, if there was no other way of asserting her rights. A gift 
from husband to wife, except under the statute of uses, was 
void in law ; yet in equity a gift would be supported. These 
are only a few of the inconsistencies and contradictions be- 
tween the law and equity ; * but they are enough to show us 
the singular spectacle of two judicial tribunals in the same 
country, one of which professes to follow the other (cequitas 
sequitur leg-em), starting with the same premises, but arriving 
at exactly opposite conclusions. In the instances cited, equity 
relieved the severity of the law ; but in one particular it gave 
the husband additional power over the property of the wife. 
At law his control over it began with the marriage, but in one 
case in equity it even preceded it ; for if a woman, while a 
marriage treaty was pending, made a secret, voluntary convey- 
ance or settlement of her property, with the intent to deprive 
her future husband of the interest he would otherwise acquire 
in it, and the marriage was afterwards entered into, this was 
held to be a fraud upon his marital rights, and was void.f 
The fortune of the future wife, it was supposed, might be in 
many cases such a material inducement to the marriage, (and 
the supposition too often is in accordance with the fact,) that 
it ought to be judicially recognized. 

The common law, so far as applicable to our situation and 
government, was adopted, either expressly or by implication, 
as the law of the land in almost every State in the Union. 
In regard to the property relations between husband and wife, 
the law then was, until recently, substantially the same here 
as in England prior to the Dower Act of 1834. Some changes, 
however, were made many years ago. On one account there 
was more need here of some modification of the strict rules of 
the common law than in England. Some of the States had 
no courts of chancery or equity, and others none until quite 

* For these and further specimens of contradictions between the law and equity, 
see the Report of the Law Amendment Society, before alluded to, p. 397 of Vol. I. 
of Law Magazine and Review, 1856, where they are arranged in parallel columns. 

t Strathmore v. Bowes, 1 Ves. Jr. 22.j 
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recently. Perhaps, however, this want was more than coun- 
terbalanced by the much greater facilities afforded in most 
of the States for obtaining divorces, which furnish the most 
effectual remedy for many of those occasional and exceptional 
cases where the husband is disposed to use in an unjustifiable 
and oppressive manner the rights which the law confers upon 
him over the property of the wife. A majority of the States 
gave to married women the power of devising or bequeathing 
their property, in some with, and in others without, the con- 
sent of their husbands. Wives deserted by their husbands 
have been allowed their own earnings, and rendered liable on 
their contracts. As long ago as 1829 the statutes of Illinois 
allowed married women over eighteen years of age to dispose 
by will of their separate real and personal estate ; and upon the 
death of the husband intestate, and without children or de- 
scendants of children, the fee simple of one half of his real 
estate, and all of his personal estate, went to the widow, in 
addition to her dower.* In this connection, however, we may 
notice one change in the statutes of the " chivalric " State of 
Georgia of an opposite character, giving to the husband the 
same power over the wife's real estate that the common law 
did over the personal.! In 1847 Vermont exempted the wife's 
real estate, and the rents, issues, and profits thereof, from at- 
tachment for the husband's debts. 

The laws of Louisiana, Texas, and California in regard to 
the property of married women differ in many important 
respects from those of the other States. The system of com- 
munity of goods, before spoken of, prevails. The form of the 
community more nearly resembles that of the third or most 
limited character, — the community of acquests or gains (com- 
munauU d 'acquets'). The leading features of this have been 
before described ; and the details of the legislation in these 
States, especially that of Louisiana, would occupy too much 
space for the present article. The laws of California have been 
exceedingly liberal towards married women. The capacity of 
the wife to hold separate property is created by the State Con- 
stitution, adopted in 1849. The property acquired by the hus- 

* Tyson v. Postlethwaite, 13 111. 730. 

t Hotchkiss's Codification of Statute Laws of Georgia, 1845, p. 428. 
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band after marriage, but before the act of April, 1850, is com- 
mon property by the Spanish law, and that acquired subse- 
quently is so by statute* The homestead, to the amount of 
five thousand dollars, forms no part of the common property, 
but is held by husband and wife by a kind of joint tenancy, or 
tenancy by entireties, the survivor having the right to the whole. 
The property owned by the husband at the time of marriage 
may become the homestead. Courtesy and dower are abolished. 
By complying with certain requirements in regard to the publi- 
cation of the amount invested, <fec, the wife may carry on in her 
own name any business, trade, profession, or art, provided the 
original capital does not exceed five thousand dollars ; and this 
amount may be furnished to the wife by the husband. If we 
may believe the remarks of Judge Burnett, this law would 
seem to operate, as might naturally be expected, rather disad- 
vantageous^ to creditors. " The rights of honest creditors 
are more restricted here than elsewhere, and the law has been 
greatly abused and perverted from its honest intent. Since 
the passage of the act in 1852, the public prints have teemed 
with notices, on the part of married women, that they intended 
to carry on business in their own names ; and the different 
kinds of business specified have included stock-raising, farm- 
ing, blacksmithing, carpentering, and brickmaking." f 

In Texas it has been held, that, as the fundamental prin- 
ciple of the marital relation in that State is that, whatever 
may be the unity of persons between husband and wife, there 
is no unity of estates, arguments drawn from the incapacity 
of the wife at common law to acquire and enjoy property have 
little or no force.:}: Husband and wife are distinct persons as 
to their estates ; when property is in question, he is not baron, 
nor is she covert. § There is not the slightest difference be- 
tween the capacity of husband and wife to hold property. || A 
husband may therefore convey directly to his wife either the 
community or his separate property.^ We have spoken thus 
early of the statutes of these States, because they are so unlike 

* Selouer v. American Russian Commercial Company, 7 Cal. 266. 

t Guttraan v. Scannell, 7 Cal. 455. 

} Smith v. Strahan, 16 Texas, 314. § Wood v. Wheeler, 7 Texas, 13. 

11 5 Texas, 363. \ 24 Texas, 305. 
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those of the other States, not only before the recent changes, 
but also as they now stand. 

In 1844, the State of Maine, true to her motto of Dirigo, led 
the van in a most complete and utter subversion of the doc- 
trines of the common law upon this subject. In that year, a 
statute was passed exempting the real and personal property 
of any woman subsequently married from attachment for her 
husband's debts, and allowing any married woman to become 
seized or possessed of any real and personal property as her 
own. In 1847 the provisions of this act were extended so as 
to apply to all married women, whether married before or after 
its passage. In 1848 the great States of New York and Penn- 
sylvania marched up abreast of Maine. Unlike the attempted 
changes in England, which were zealously urged by some very 
eminent persons, the reform in the United States sprang rather 
from a popular feeling of the inconvenience of the common 
law, and an enlightened conviction in the minds of many of 
its abstract injustice, than from the efforts of any particular 
individuals, or the influence of any great name. The public 
sentiment was stronger here in favor of the reform than in 
England, owing to the greater general intelligence of the 
people, and to the fact that legislation is more obedient to the 
popular will. As the time was ripe for the change, when it had 
once begun, it spread with great rapidity, and the legislation 
of Maine, New York, and Pennsylvania, with alterations and 
amendments of a similar character, has been followed, with 
some unessential variations, in Massachusetts (1855, 1857), 
Connecticut (1849, 1850, 1854, 1855), New Hampshire (1853, 
1860), Illinois (1861), Ohio (1861), Iowa, Kentucky, Ala- 
bama, Wisconsin, and some other States. 

The following five propositions will express, in general, the 
existing state of the law upon this subject in those States where 
legislation has gone the farthest. 

1. The common law, which makes marriage a gift of all the 
woman's personal property to the husband, is repealed, and a 
woman who marries without any ante-nuptial contract retains 
her property and her subsequent acquisitions and earnings. 

2. A married woman can now hold separate property at law, 
as she formerly could only in equity, and is liable, so far as 
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this goes, on her separate contracts, whether made before or 
after marriage. 

3. A husband is not liable for the ante-nuptial debts of his 
wife, except so far as the property brought to him by the wife 
under a settlement extends. 

4. A married woman has the power of making a will, and 
can dispose in this way of her real and personal property as 
fully as her husband can of his. 

5. The statutes of distributions, and the right of succession 
between husband and wife, as to courtesy or dower, secure 
equal advantages to either party in the disposition of the prop- 
erty at the dissolution of the marriage state. 

These changes, it will be seen, are radical : they deny the 
fundamental doctrine of the common law concerning the unity 
of husband and wife, when property is in question, and effect 
such an entire revolution in it, that a learned judge, looking, 
as it seems to us, at marriage merely as a pecuniary or busi- 
ness connection, has even suggested a doubt as to whether the 
relation can be said longer to exist.* To that moral influence 
which the husband naturally exerts over the wife in regard to 
the disposition of her property there is not now added the legal 
right to dispose of it as he pleases ; and we may reasonably 
expect that the number of marriages entered into from purely 
mercenary considerations, where " impassioned dollars " are 
wedded to " enamored stocks," will be diminished. Not that 
marriage will not still be employed by many as a stepping- 
stone to wealth and social position, but that the law will not 
lend its active aid in gaining the former. If acquired at all by 
this means, it must be by the voluntary exercise on the part 
of the wife of those feelings of trust and confidence which the 
union naturally inspires. 

Such extensive changes hare not been made without consid- 
erable opposition, and men occupying judicial stations have in 
some cases characterized these laws in terms hardly consonant 
with the dignity of their position, and lacking somewhat in re- 
spect toward the legislative department of government. Thus 
Judge Woodward, the recent Democratic candidate for Gov- 

* Strong, J., 33 Penn. Rep. 525. 
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ernor in Pennsylvania, speaking of the old law and the new, 
says : " The object of the act of 1848 was to protect the wife's 
separate property from the creditors of the husband. This 
was accomplished before the act by means of marriage settle- 
ments ; but occasional instances of hardship occurred, which, 
magnified by that prurient philanthropy that begins its work 
where the wise and good leave off, and demolishes what they 
build up, led a too susceptible legislature into declaring," * &c. 
So, too, Judge Taylor declares this law to be one " which is 
well calculated in its influence to embitter the chief springs of 
social enjoyment, degrade the sacred relation of man and wife, 
and leave in full vigor only the secular and sordid companion- 
ship of baron and feme." f The fear lest a system of concu- 
binage should be substituted for the marriage relation seems 
also to have haunted the minds of some of the Pennsylvania 
judges.} 

But without dwelling longer upon particular instances of 
expressed dislike to the law, it may be well to notice here some 
of the principal objections that have been made to the recent 
changes. And, first, it is urged that, by allowing the wife to 
hold property independent of her husband, and not subject in 
any manner to his control, we create a separate interest in hus- 
band and wife, and make them bargainers with and watchful 
of each other ; that the social unity is thereby weakened, and 
domestic happiness impaired, inasmuch as there is a complete 
severance of the relation at one point. But to this it may be 
replied, that the knowledge by each party that the other pos- 
sessed valuable rights will tend to promote mutual forbearance 
and respect, and thereby increase rather than diminish the 
felicity of the married state. The same considerations which 
in the great majority of cases induce the husband to devote his 
income to promoting the interests of the family, will also influ- 
ence, and in a still greater degree, the wife who has separate 
property to devote this, or its income at least, to the same pur- 
pose. And in those unfortunate cases where there is a want of 
harmony between the parties, the argument is unanswerable, 

* Ritter v. Ritter, 31 Penn. 396. 

t Am. Home Miss. Soc. v. Wadbams, 10 Barb. 606. 

J Bitter v. Bitter, 31 Penn. 396; 33 Penn. 525 ; 31 Penn. 398. 
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that the wife has an equal right with the husband to claim the 
protection of the law to secure her material interests. In the 
most thoughtful and provident classes of society, by means of 
marriage settlements and the interposition of the courts of 
chancery, separate property interests have frequently been se- 
cured to married women. The verdict of this portion of the 
community is in favor of some such provision, at least for their 
own class. What, then, is the objection to making a " general 
marriage settlement" for all those improvident and ignorant 
persons who have neglected this provision, and thus render 
the rights of all equally secure ? 

Some English writers have attributed the superior domestic 
purity of English married life over that of the Continent to the 
difference of the laws regulating the property rights of the 
wife during coverture. But this is a far-fetched conclusion. 
That the English matron does not, like the Italian dame, con- 
sider a cavaliere servente as an indispensable part of her house- 
hold establishment, — that conjugal infidelity in one country is 
esteemed the highest of social crimes, and in the other as a 
comparatively venial failing, — maybe fairly attributed to other 
reasons than that the property rights of wives in the former are 
derived from the severe and rigorous doctrines of the common 
law, and in the latter from the milder jurisprudence of the Ro- 
mans. For even prior to marriage we find the same relative 
difference in the estimate of female purity. Moreover, if we go 
back to the time of Charles II. and the period of the comedies 
of Congreve and Farquhar, when the laws regulating the prop- 
erty rights of the wife were substantially the same as at pres- 
ent, we shall find that this boasted superior domestic purity of 
Englishwomen has not always been so great as the upholders 
of the law would have us imagine ; and we shall, perhaps, be 
led to conclude that it is owing more to diversity of race, cli- 
mate, education, and moral training, than -to the difference in 
legal institutions. But still another answer to this objection 
is, that the condition of married women, so far as property 
rights are concerned, in the better classes of society in England, 
from which these examples of superior domestic purity are for 
the most part drawn, does not differ materially from that iii the 
corresponding classes on the Continent. It is regulated in the 

vol. xcix. — no. 204. 4 
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former, in a great degree, by the doctrines of the courts of 
chancery, which, as we have seen, are derived from the Roman 
law, and recognize the wife as possessing a personality, when 
property is concerned, distinct from that of the husband. Yet 
our English writers have not objected to these doctrines on 
this ground. 

But it is urged, that this new legislation is adapted to excep- 
tional cases ; that the great majority of wives experience no prac- 
tical inconvenience from the law as it now stands, and that it is 
unwise to legislate specially for unusual and extraordinary in- 
stances. But this argument, which admits the imperfection of 
the old law upon this subject, proves too much. A great deal 
of legislation is 'to provide for exceptional cases. Criminal law, 
for the most part, is of this character. The great majority of 
society keep the sixth and eighth commands of the Decalogue, 
yet we make laws to provide for the exceptional cases of thieves 
and murderers. Granting that the chief aim of legislation 
should be to lay down general rules applicable to events as they 
ordinarily happen, are we to be debarred from attempting to 
amend a law, if thereby the number of exceptional cases, which, 
on accotint of this generality or universality, it cannot reach, 
will be materially diminished ? This is not legislating for ex- 
ceptions, but an attempt to reduce their number, by establish- 
ing a more comprehensive rule. Suppose that the law had 
gone still further, and given to the husband, as in the early ages 
of Rome, the patriapotestas, or power of lift and death over 
his wife ; would it be a sufficient answer to a proposition for the 
repeal of this, that the wives who suffered from the exercise of 
this power by their husbands were few, and that it was inexpe- 
dient to legislate for exceptional cases ? 

Again, it is said that the remedy in equity was sufficient to 
provide for these occasional cases of hardship and inconven- 
ience. This argument has more force in England than in the 
United States ; for in some of the States, as we have before 
remarked, there is no distinct equity jurisdiction, and others 
where chancery powers were not given until recently. Besides, 
there are many cases which equity cannot relieve. Take, for 
instance, the case of a fortune coming by descent to a married 
woman. Ordinarily, a husband need not resort to a court of 
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equity to obtain this, but gains absolute possession of it by 
merely legal means ; and if he be improvident or niggardly, the 
wife to whom he is indebted for it, and to whom it justly be- 
longs, may be deprived of all benefit of it, and yet be without 
a remedy. So, too, if a wife be owing debts contracted before 
marriage, and die during coverture before the creditors have 
prosecuted their claims against husband and wife to judgment, 
although she may have brought a large fortune to her husband, 
yet he may retain it all, and the creditors be remediless. An 
instance of this sort in England, where the husband retained 
the goods bought by the wife before marriage, but yet refused 
to pay the debt contracted for them, although he had received 
a large fortune by the wife, so irritated Lord Nottingham, that 
he declared he would alter the law. But Lord Talbot said, 
that nothing less than an act of Parliament could alter the 
rule, and in England it is still unchanged. Other instances of 
a similar character, where neither at law nor in equity is there 
any relief for the wife or creditors, might be cited. 

Again, too, it is argued that, as the husband is bound to 
support the wife, and is liable at law for her necessaries, it is 
but just he should have her property. But he is not under 
this obligation on account of the property he receives from the 
wife, for the same liability exists where she brings nothing to 
him. The duties of the wife while cohabiting with the husband 
form the consideration for this burden ; and it is only while she 
is living with him, or when she is driven from him by his own 
improper conduct, that he is thus bound. Her services as wife 
and housekeeper are supposed to be a sufficient equivalent for 
her maintenance. Besides, in these modern times, when the 
sphere of woman's labor is so much larger than it was in the 
early ages of the common law, what shall we do with those 
" exceptional cases " where it is the wife who supports the 
husband ? Is it just that he should have all the property she 
possesses at the time of marriage, and be supported by her 
personal labor afterwards ? Yet under the common law some 
distressing cases of this character occurred. The recent stat- 
utes of some of the States seem to have settled this question 
as to who shall be liable for the support of the family upon a 
proper basis, by providing that the husband's person or prop- 
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erty shall be primarily liable, and, if that prove insufficient, 
recourse may be had to the wife's estate. 

Another objection to these changes is the litigation caused 
by them. The rules of the common law upon this subject, 
whether they were just or not, were few and simple ; and the 
rights of ail parties concerned had become so well denned, 
that, considering the magnitude of the interests involved, there 
had been of late but a small amount of litigation under them. 
But it must be remembered, that this was owing not so much 
to the justice or expediency of the law itself as to the length 
of time it had remained unchanged. As questions arose, they 
were adjudicated upon ; and, the law remaining the same, the 
possible number that could arise under it grew less every year. 
It was not to be expected that a radical change could be made 
in laws to which men had been so long accustomed, without 
giving rise to considerable controversy. The time that has 
elapsed since the passage of these statutes in the various States 
of the Union is yet too short to enable us to form any decisive 
opinion as to what will be their general effect as respects this 
point. If we compare the cases which have arisen under them 
thus far with those under the recent liquor laws, or the laws 
regulating mechanics' liens in some of the States,* we shall 
perhaps be led to the conclusion that this objection does not 
apply with peculiar force to these statutes. There seem to 
be two opposite opinions concerning the object of these en- 
actments, — one, that they are enabling, and the other that 
they are restraining statutes ; the former, that they are de- 
signed for what is, somewhat vaguely, termed the " enfranchise- 
ment oF woman," — of giving her more ample powers over 
property than the marital yoke formerly allowed, — and the 
latter, that their object is to protect married women, and to 
secure their property from improvident and dissolute husbands, 
who might squander it or appropriate it to the payment of 
their own debts. The titles of the acts in some of the States 
would seem to give some countenance to this conflict of opin- 
ion ; for the Pennsylvania enactment of April, 1848, is termed 
an act " to secure the rights of married women " ; that of New 

* In the four volumes of E. D. Smith's (New York) Reports, there are seventy- 
five cases upon the Mechanics' Lien Law. 
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York, of about tlie same date, is entitled an act " for the pro- 
tection of the property of married women " ; and this diversity 
of views in regard to the intention of the law-makers has been 
the cause of much of the litigation that has arisen under these 
statutes. But the amount of litigation under a statute is no 
certain index of its justice, or even of its utility. Perhaps 
more cases have arisen in the construction of the statvite of 
29 Charles II. c. 3, for the prevention of frauds and perjuries, 
requiring written evidence as proof of certain transactions, 
than any other that has ever been enacted ; yet its provisions 
have been incorporated, substantially, into the statute law of 
all, or nearly all, the States in the Union, and no one denies 
its general utility, or advocates its repeal. 

Perhaps, however, enough has been said to show that justice 
and the exigencies of social life called for some alteration in 
the law upon this subject. As the common law of England 
and the United States differed from that of all other nations, 
and in its essential features had remained unchanged for sev- 
eral centuries, it would almost seem as though the burden of 
proof was upon those who oppose the present change, to show 
the adaptation of the common law to the needs of modern 
society. The recent legislation in the United States, and that 
of a similar character proposed in England, sufficiently iudicate 
a very general belief that some change was required. But 
admitting this, and approving the general design of the recent 
legislation, yet the enactments themselves are, it is true, liable 
to some serious objections. In the first place, the language 
employed in some, especially the earlier of them, is of too 
general and sweeping a character, and this has given rise to 
much litigation concerning their interpretation. The first sec- 
tion of the New York act of 1848 declares that " the real and 
personal property of any female who may hereafter marry, and 
which she shall own at the time of marriage, and the rents, 
issues, and profits thereof, shall not be subject to the disposal 
of her husband, nor be liable for his debts, and shall continue 
her sole and separate property as if she were a single female." 
The Pennsylvania statute of 1848 declares that " every species 
and description of property, whether consisting of real, per- 
sonal, or mixed, which may be owned by or belong to any 
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single woman, shall continue to be the property of such woman 
as fully after her marriage as before." Now it is impossible 
that a married woman can own her property " as fully after 
marriage as before," or " as if she were a single female." That 
omnipotent Parliament which " can do everything but make a 
woman a man, and a man a woman," cannot bestow upon a 
married woman the absolute rights of property which belong 
to her while single. The nature of the relation forbids it. 
The husband himself does not have the same power over, or 
own his property as fully, as before marriage, but holds it sub- 
ject to the paramount duties and liabilities which the relation 
imposes. His real estate is subject to the wife's right of dower, 
and, if he would dispose of it, she must join in the convey- 
ance. Both his real and personal property is liable to be at- 
tached for her debts, and he can have no action against her for 
the destruction, improper use, or abstraction of the latter, as 
he could against a third person. Perhaps the absurdity of 
supposing that a wife can own her property as fully after mar- 
riage as before cannot be set forth more forcibly than in the 
emphatic language of Chief Justice Lowrie of Pennsylvania: 
" The act of 1848 was intended as a protection to the estates 
of married women, and it was not intended that she should so 
fully own her separate property as to impair the intimacy and 
unity of the marriage relation. It was not intended to declare 
that her property should be so separate that her husband could 
be guilty of larceny of it, or liable in trespass or trover for 
breaking a dish or chair, or using it without her consent. It 
was not intended, by allowing her to use her property ' as fully 
after marriage as before,' that he should not sit at her table, 
or use her furniture or house, without her consent specifically 
given, or that she might have an action of assumpsit against 
him for use and occupation of her house, or for the use of her 
carriage, or for boarding at her expense, or that she might 
obtain a divorce a mensa et thoro by an action of ejectment." * 

In conformity with this view of the subject, the earlier Penn- 
sylvania decisions, which, interpreting the statute according to 
the most obvious meaning of the words, held that a married 

* Walker v. Reamy, 36 Penn. State B. 410. 
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woman must be considered as single in regard to any estate, of 
whatever name or sort, owned by her before marriage, hare 
been overruled, and, notwithstanding the sweeping words of 
the act, a married woman does not hold her property as one 
unmarried, but as if it were settled to her use as a feme covert. 
Accordingly, the common-law disability of the wife to contract 
is not removed ; she cannot borrow money for the purpose of 
carrying on a mercantile business, so that the goods thus pur- 
chased will be protected against the creditors of the husband ; 
her husband must join with her in any conveyance of her real 
estate ; personal property in the possession of the family is 
presumed to belong to the husband ; possession of money by 
the wife is presumptively the possession of the husband. 

To the statute, as thus interpreted, even those opposed to the 
recent innovations would find but little to object ; but we submit 
that, under these and other similar limitations and restrictions 
(for we have not attempted to enumerate them all) imposed 
by the Pennsylvania courts upon the power of the wife, she 
does not own her property " as fully after marriage as before," 
notwithstanding the legislative declaration to that effect. It 
was long ago said, that it was the part of a judge jus dicere, et 
non jus dare; but we fear that some of these decisions are 
justly obnoxious to the charge of being "judge-made law." 
We are not urging here any objection to the policy or expedi- 
ency of the decisions themselves, but simply suggesting a doubt 
as to whether the words of the statute, upon any just principles 
of interpretation, will bear such a construction. If the legisla- 
ture intended what some of the judges have declared it did, 
most unusual words were employed to express this intention, — > 
Voluit, sednon dixit. 

The New York statutes of 1848 were silent upon the subject 
of tenancy by the courtesy. The most obvious interpretation 
of a clause allowing married women to own their property as 
fully after marriage as before, or as a single woman, would 
seem to exclude the husband's right of tenancy by the courtesy. 
For a woman who owns real estate in which another has or 
may have upon a certain contingency a life interest, can hardly 
be said to possess it as fully as one who owns it subject to no 
such encumbrance. Such would seem to have been the opinion 
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of the Pennsylvania and Massachusetts legislators ; for in the 
statutes of these States there was an express reservation of the 
husband's right of tenancy by the courtesy. When the question 
was first presented to the New York courts, it was held that the 
legislature did not intend to deprive the husband of this right, 
and some subsequent cases also sustained this view of the sub- 
ject. They were unwilling to believe that so great an innova- 
tion was contemplated. But in a still later case Justice Potter, 
in a very long and elaborate decision, expressed a contrary 
opinion in the following emphatic language : " The useless 
and absurd fiction of tenancy by the courtesy is abrogated, and 
no longer remains to disfigure the system of common law or 
the republican institutions of this State." * As these conflict- 
ing decisions were held by courts of equal authority, and as 
the question seems never to have been presented to the court 
of last resort, it was perhaps a somewhat doubtful question as 
to whether the legislation of 1848 did abolish tenancy by the 
courtesy. By the legislation of 1860 the question was settled in 
regard to all cases arising subsequently to it- By this the hus- 
band's former estate as tenant by the courtesy was reduced to 
substantially the same condition as the widow's dower at com- 
mon law. 

The New York legislature of 1849 found married women 
with the power to hold property independent of their husbands, 
but having no power themselves or lodged anywhere else to 
dispose of it,f and they enacted the following statute : " Any 
married female may take by gift, grant, devise, or bequest, 
from any person other than her husband, and hold to her sole 
and separate use, and convey and devise, real and personal 
property, and any interest or estate therein, and the rents, 
issues, and profits thereof, in the same manner and with the like 
effect as if she were unmarried, and the same shall not be sub- 
ject to the disposal of her husband, nor be liable for his debts." 
Under this section the question has arisen, and been elaborately 
argued on both sides, as to whether a married woman could 
make a valid conveyance of her real estate to her husband. 
Nothing could be more repugnant to the principles of the com- 

* Billings v. Baker, 28 Barb. 343. 

t Justice Strong in Dickerman v. Abrahams, 21 Barb. 551. 
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mon law, than that a wife should enter into any contract with, or 
make any conveyance directly to, her husband. In the Supreme 
Court it was held in 1852 by a single justice, who admitted 
that the words of the statute would bear an opposite interpreta- 
tion, that the safer and more reasonable construction of the 
statute was to restrict her right to convey to persons other than 
her husband. In 1860 the same question was again raised in 
the Supreme Court, and decided by a majority of the judges in 
the same way. The court held that the disability of the wife 
was not the mischief the statute intended to remedy, but that 
the act was, as its title imported, designed for the protection of 
married women, and that to put it into her power to convey 
directly to her husband was not a provision calculated to pro- 
mote this end ; and that as by the statute the husband was re- 
stricted from conveying to the wife, the intention of the legisla- 
ture was also to retain the corresponding common law disa- 
bility which restricted the wife from conveying to the husband, 
and that where the intent was doubtful, the consequences were 
to be regarded.* About six months later the question was 
again raised in another judicial district of the Supreme Court, 
and the judges were unanimously of the opinion that a married 
woman could make a valid conveyance to her husband, and one 
which would bind her heirs. The language of the act was de- 
clared to be so clear and explicit, that there was no room for 
interpretation or construction; that the court had no right to 
infer that the broad and comprehensive language of the act 
did not confer on married women this power, because they (the 
court) did not think it wise for them so to do ; that, as the legis- 
lature had in express terms limited the wife's power of taking, 
if they had intended any restriction upon her power of aliena- 
tion they would have been equally explicit upon that point ; 
that the act aimed to enlarge the powers of the wife, and that 
the theoretical unity of husband and wife was entirely dis- 
solved by it.f 

The Pennsylvania courts, in interpreting their statute, the 
language of which is as sweeping as that of New York, have, 
as we have seen, come to conclusions similar to those of 

* White v. Wager, 32 Barb. 250. t Winans v. Peebles, 31 Barb. 371. 
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the earlier New York decisions, and have been very decided 
in the expression of their opinion. " We hold," say the court, 
in Bear's Administrator v. Bear,* " that the act protected 
the wife's property against the creditors of the husband by 
protecting it against him. What would the protection be 
worth, if it made her a feme sole, authorized her to enter into 
contracts with him, and assume pecuniary obligations to him ? 
How long would her property remain secured to her ? Such 
parties cannot deal on equal terms. The wife is even more 
defenceless than is a ward dealing with his guardian." In 
another case the court say : " We have gone very far in the 
way of statutory enfranchisement of married women. Almost 
all the disabilities, and with them the securities, of the common 
law are taken from her ; and if legislation goes on according to 
its modern tendencies, she will be left before long entirely com- 
petent to contract on her own account, and entirely exposed, 
therefore, to all the importunities and frauds which her husband 
or others may be disposed to practise. What will the act of 
1848 be worth to her, when she recovers her coveted freedom 
to alien and encumber her estate at pleasure?"! In Iowa, 
on the contrary, it has been held that a wife may convey di- 
rectly to her husband, J and under the statutes of Maine he 
can convey directly to her, if creditors are not thereby de- 
frauded. § 

Other questions of a similar character have arisen in the 
interpretation of the very comprehensive words of these stat- 
utes, but the discussion of them belongs more properly to a 
strictly legal article ; and in respect to those to which we have 
alluded, it has not been for the purpose of discussing their jus- 
tice or expediency, but simply to illustrate the defect in the 
statutes which we have indicated. We have spoken more par- 
ticularly of the New York and Pennsylvania cases, because the 
changes in these States were first in point of time, and the 
decisions have been more numerous than elsewhere. In Mas- 
sachusetts the statutes concerning married women were of 
later enactment, and their language was not of so sweeping 
a character as that of those of New York and Pennsylvania, 

* 33 Penn. 525. t Heugh v. Jones, 32 Penn. State Eep. 432. 

} Blake v. Blake, 7 Iowa, 46. § Johnson v. Stilling, 35 Me. 427. 
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and thus far but comparatively few questions have arisen 
under them. 

Besides the objection to the statutes from the too sweeping 
character of their language, there is another, more especially 
applicable to the earlier enactments, springing from the want 
of a sufficiently comprehensive view of the common law upon 
this subject. The rules of the common law relative to the 
property rights and liabilities of husband and wife formed a 
consistent and logical whole, the parts of which were mutually 
dependent upon each other. Starting with the fundamental 
idea of the unity of the married pair, all their immunities and 
obligations were logically deduced from it. In changing the 
law radically in any part, all the others must be considered, 
else, while endeavoring to improve the structure in one place, 
we may mar and disfigure its symmetry in some other. Modern 
legislators, in regulating the property relations of husband and 
wife, do not seem to have sufficiently regarded this. Their first 
attempt seems to have been to establish the exact contrary of 
the leading idea pervading and underlying the common law, 
and to make husband and wife, so far as property is concerned, 
entirely distinct persons. This, as we have endeavored to 
show, is impossible. The mutual surrender of some property 
rights is an essential element in the idea of marriage. The 
object of legislation should be, then, to make this surrender 
such as should be just to both parties. In attempting to modify 
or partially destroy this absolute unity of the common law, and 
to secure to woman equal rights, those of the opposite sex have 
been sometimes overlooked or disregarded, and unnecessary 
difficulties thrown in the way of creditors seeking to recover 
their just debts. Thus the Pennsylvania legislation of 1848 
allowed a married woman to dispose of all her real and per- 
sonal property by will, so that, if her husband survived her, he 
might receive none of it, while by the statute of 1833, which 
still remained in force, the wife who survived her husband 
could have, in addition to her dower, one third part of his 
personal property, notwithstanding any will to the contrary. 
That is to say, the wife could dispose of all her property by 
will, while a corresponding right was denied the husband. 
This, as Chief Justice Lowrie of that State observed, was a 
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" chivalrous generosity which must often have a strong smack 
of injustice in its application." * This, however, was remedied 
by the legislation of 1855, which gave husband and wife equal 
rights in this respect. 

The second section of the New York act of 1848 deprived 
the husband of any right over his wife's property, except so far 
as it might be liable for his debts contracted previous to its 
passage. As the most obvious, and, as it seems to us, the only 
interpretation of the words of the statute, taken in connec- 
tion with the rest of the act, would have the effect of taking 
from the husband the right, already vested in him, of reducing 
the wife's things in action to his possession, it has been held by 
the courts that, so far as it did this, it was in violation of the 
State constitution, which declares that no person shall be de- 
prived of his property without due process of law.f 

The same act, while giving to the wife such absolute power 
over property, left the husband still liable, as at common law, 
for her ante-nuptial debts. Although, as we have before seen, 
the money which the wife might bring to her husband was not 
the sole reason for this liability, for he was obliged to pay these 
debts whether he received any property by her or not, yet it 
would be difficult to assign, since the recent changes, satisfac- 
tory reasons why the husband should be so charged. In 1853 
this was amended, and now in New York, and in most, if not 
all the other States where the common law has been changed or 
modified, the husband is exempted from liability for his wife's 
ante-nuptial debts any further than the property brought to 
him by a settlement extends, admitting thus, by implication, 
that the ownership of the wife's property acquired by marriage 
was the principal reason upon which this liability depended. 

One of the provisions in the Kentucky statutes would seem 
to indicate that not all the modern legislation upon this sub- 
ject was designed to give married women a greater control over 
their property than before, or proceeded upon the assumption 
that they were perfectly competent to resist the " persuasive 
potency of their husbands," or to " manage and control as 
well as any man or single female." This provision, which was 

* Walker v. Reamy, 36 Perm. State R. 410. 
t Westervelt v. Gregg, 12 N. Y. 202. 
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amended and approved in 1858, prohibits married women from 
alienating their separate estates previously created, except by 
the consent of a court of equity, and then only for the purpose 
of exchange or reinvestment for the same use as that of the 
original conveyance or devise, and the court is to see that the 
reinvestment is properly made. Estates created subsequent to 
the passage of the act cannot be alienated either with or with- 
out the consent of the donor, unless the property is a gift, 
when it may be disposed of with the consent of the donor.* 
This fettering of the interests of the wife by prohibiting aliena- 
tion, which is designed to counteract the influence of the hus- 
band in inducing her to dispose of her property, when applied 
to estates created subsequent to the passage of the act, seems 
open to no valid objection, for it is optional with the wife to 
accept or reject such a qualified interest. A similar clause is 
frequently introduced into conveyances or devises to married 
women, (called the non-anticipation clause,) and its validity 
has been upheld by the courts of equity while the coverture 
lasts ; and although nugatory during the interval between a first 
and a second marriage, yet, if the property has not been disposed 
of in the mean time, the provision re-attaches upon a second 
marriage. Yet, as applied to estates previously created, the 
provision seems to be an unwarrantable restriction upon the 
right of private property. The courts of Kentucky, however, 
have held that it was within the scope of legislative authority 
to do this, on the ground that " the mode of translating [sic] 
property from one individual to another was a matter pertaining 
to its power and duty." f The objection to this reasoning seems 
to be, that the restrictions imposed upon the power of aliena- 
tion are so severe, that they amount virtually to a prohibition, 
and must seriously impair the value of the estates of married 
women created prior to the passage of the act. The intention 
of the legislature seems to have been, to secure married women 
the enjoyment of their property by depriving them of the right 
to alienate it. 

From this brief survey of the various systems of legislation 
upon this subject, and of the recent changes which have been 

* Rev. Stat, of Ky., ch. 47, sec. 17. 

t Williamson v. Williamson, 18 B. Monroe, 384. 
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made in the United States, it will be seen that the law is as yet 
in a transition state in this country. The greater part of the 
States have abrogated the leading provisions of the common 
law, and denied the correctness of the principle upon which 
they were based. As is too often the case in reforms of any 
kind, the reformers have rushed into the opposite extreme. 
Denying the unity of husband and wife when property was 
concerned, the earlier legislation of New York and Pennsylva- 
nia attempted to establish the exact reverse of this, and laid 
down the proposition that they were entirely independent of 
each other in this respect. This, taken absolutely and unqual- 
ifiedly, was a proposition at' least as erroneous as that which 
it displaced, and one which has since been modified and cor- 
rected by legislation and judicial interpretation. 

Theoretically, some one of the various forms of the commu- 
nity system might seem to be the best adapted to promote har- 
mony between husband and wife, and secure equal property 
rights to both. This neither asserts the absolute unity or dis- 
unity of the parties, but constitutes, as it were, a partnership 
as respects property between them. This partnership, however, 
is not one which can be dissolved at pleasure ; but under it 
power is given to a married woman who has a spendthrift hus- 
band, who is mismanaging or squandering her estate, to have 
the control of it taken from him and transferred to herself. 
As in the greater number of marriages there is a common in- 
terest, a law recognizing this and in accordance with it would 
seem to be based upon a better and more comprehensive prin- 
ciple than one which declared husband and wife to be distinct 
persons when property was concerned. The objection made to 
this system in England, — that it would be unfair to the hus- 
band, inasmuch as, owing to the preference of males to females 
in the distribution of estates, his property is much greater than 
that of the wife, — would not apply in this country, where a 
different and more equitable rule applies to the descent of 
property. 

A more serious objection to this system is the difficulty that 
would arise in going into the details concerning the respective 
amounts of property belonging to each at the dissolution of this 
partnership by death or otherwise. Each case would require 
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some kind of judicial investigation, which would often be disa- 
greeable and troublesome in the extreme. In France, where 
nine tenths of the marriages are made under the community 
system, many nice questions have arisen upon this subject of 
partition, which occupy a considerable space in the French law- 
books. 

But whatever may be said in favor of the theory and system 
of community, there is one argument of no inconsiderable 
weight to the professional mind in favor of the separate prop- 
erty system which has been adopted in most of the United 
States where any change has been made ; namely, that the prin- 
ciples upon which it is based have long been recognized and 
acted upon by the courts of chancery. In fact, the recent 
statutes are in a great measure but legislative declarations of 
the doctrines to be found in the decisions of these courts, and 
go far towards obviating the inconsistencies before alluded to 
between the courts of law and those of equity. The cases de- 
cided in the latter tribunals afford a large number" of prece- 
dents to aid in the interpretation of the statutes, and furnish 
the strongest arguments for their justice and utility. 

Moreover, by adopting the separate property system, we avoid 
the numerous provisions and minute details of either form of 
the community, and the increased litigation consequent there- 
upon. On the whole, then, the simplicity and brevity of the 
separate property system, its harmony with our equitable juris- 
prudence, and the large number of precedents ready made for 
our hands afforded thereby, as well as the general equity of its 
provisions, render it better adapted to our institutions and the 
wants of our society than any of the forms of the communio 
bonorum. Though either party, by insisting on all the rights 
the law allows, may impair to a great extent the unity and har- 
mony of the marital relation, yet it is perhaps better to rely 
upon the good-will and affection, or the prudential or other 
considerations which first induced the union, to prevent this, 
rather than to leave the weaker party so completely in the 
power of the stronger as did the common law. 

Whether any further changes or essential modifications of 
the present law are needed, can be better determined after a 
longer experience of the existing statutes. In those States 
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where legislation has gone the farthest, the property of a mar- 
ried woman seems to be sufficiently well protected from her 
husband or her husband's creditors, and the statutes of Ken- 
tucky aim even to guard it from her own improvidence or im- 
pulsive generosity. The married woman still retains her right 
of dower, or, where it has been taken away, an equivalent has 
been given ; the husband is still primarily liable for her main- 
tenance ; she has the use of her real, and as absolute control of 
her personal property, as her husband has of his, and the same 
power of disposing of either by will ; the earnings of her per- 
sonal labor and the profits of any trade or business she may 
carry on are secured to her ; and the homestead exemption stat- 
utes are adapted for providing for her and her minor children 
a comfortable home after the decease of her husband. But 
what is still better than these positive benefits and these ame- 
liorations of the rigors of the old law, there is a general dis- 
position to give a fair hearing to all arguments which may be 
presented. for any further changes, and to make such as justice 
and the exigencies of social life shall seem to require. 



Art. III. — The Philosophy op Space and Time. 

In the higher metaphysics no ideas are more worthy of crit- 
ical examination than the ideas of Space and Time, or yield 
richer rewards to a careful and patient analysis. Ramifying in 
all directions, they connect themselves with almost every im- 
portant philosophical inquiry. Before proving the subjectivity 
of matter and motion, Idealism must first prove the subjectiv- 
ity of Space and Time ; while the doctrine of their objectivity 
is the impregnable fortress of Realism. By establishing the 
a posteriori origin of these ideas, Empiricism accomplishes its 
derivation of all knowledge from experience ; while, by demon- 
strating their origin a priori, Transcendentalism proves the 
existence of non-empirical elements in intelligence. By re- 
ducing them to the category of mere generalizations from 
physical phenomena, Materialism takes a vast stride towards 



